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Abstract

Objective To examine the influence of varying articulations of the right to health under
domestic constitutions, legislation and jurisprudence on the scope of legal protection for
health.

Methods We investigated legal recognition of the right to health, by conducting a
three-level search. First, we searched databases containing constitutional texts. Second,
we did a thematic analysis of those constitutional texts with explicit constitutional
recognition of health rights, employing NVivo for coding. For the 54 World Health
Organization (WHO) Member States without explicit constitutional provisions, we
explored statutory paths, judicial constructions and instances where both methods
contributed to the acknowledgement of health rights. Lastly, we confirmed evidence of
jurisprudence constructing a right to health based on a combination of domestic law and
international human rights norms incorporated directly into the text.

Findings We identified 140 WHO Member States with a constitutionalized right to
health. Our analysis suggests there are notable variations in the legal scope of protection
for health, including breadth of entittlements and the possibility of enforcing these rights
through the legal system. We also highlight the critical importance of constitutional
acknowledgement, legislative measures, and judicial interpretations in shaping the legal
entitlements to health-care services, affecting their accessibility and financial support.

Conclusion The analysis offers insights for policy-makers to assess different
approaches to health-related entitlements, with implications for health financing and the
evaluation of Member States' strides towards universal access to comprehensive care.
This analysis also illuminates how distinct formulations of the right to health have varied
effects on reducing health disparities.
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Introduction

In 1946, the newly drafted Constitution of the World Health Organization (WHO) recognized the
fundamental right to enjoy the highest attainable standard of health without distinction of race,
religion, political belief, economic or social condition.! Since then, human rights have grown
more central to global health discussions. They are widely seen as vital tools for combating
health disparities and fostering fairness in health care.? Substantial evidence suggests that
adopting the right to health through national constitutions, legislation and/or judicial
interpretation, can positively influence population access to health goods, facilities, technologies
and services; and curb discrimination and abuse within health systems.>® However, while
exhortations to ratify international treaties have grown common, the impacts of enshrining legal
entitlements have varied widely. Past studies have shown that the legal recognition of the right to

health, while critical, does not guarantee universal access to comprehensive health care.”

We recognize that gaps in compliance and regulation can hinder the full exercise of
health rights. Our study therefore focuses on the different legal grounds and definitions of these
rights and the responsibilities of governments. These rights are defined by laws or court
decisions and can shape the extent of legal health protection. We consider these rights
formulations as separate factors when examining policies and government funding for health
care. To evaluate the influence of right to health on health-care financing and the goal of
universal care access, diverse legal formulations and sources need to be considered. Comparisons
of health-care spending that only account for the existence of a constitutional right to health
might overlook significant nuances and lead to inaccurate conclusions. Hence, this article
introduces an analytical method designed to clarify how health rights recognition, coverage

levels and health financing are interconnected

Based on quantitative and qualitative research performed with the WHO Council on the
Economics of Health for All,’ the article proposes an analytical framework that examines the
mechanism for legal recognition, as well as elements included in the right to health textual
formulation. Our framework uses three stages of analysis. The first stage interprets the legal
recognition of the right to health (constitutional, legislated, judicial or a combination). If there is
some constitutional recognition, the second step explores alternative framings of a constitutional
right, that is: (i) explicit references to basic services; (ii) rights set out as programmatic

aspirations or directive principles; (iii) an explicit reference to other laws or regulations to enact
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the right to health; (iv) explicit reference to free health care; (v) explicit obligation to protect the
health of people; (vi) explicit reference to public health and; (vii) mechanisms of resources and
financing. The third stage examines the availability of alternative or additional legislative and

judicial mechanisms for the construction of health rights.

Our method enhances research and policy development by examining more than just
whether a country constitutionally recognizes the right to health. By disaggregating forms of
recognition, the constitutional framing and the content of alternative legal or judicial adoption of
health rights, the framework can assist in understanding the legal protection's breadth,
enforceability, and implications for health financing. By looking into these elements, our method
allows us to investigate the various approaches taken by legal systems in managing the funding

of health-care services.

Methods

We analysed the constitutions of all 194 WHO Member States. To do this analysis, we searched
for the most recent constitution in the databases of Constitute Project, Venice Commission,
WIPO Lex, International Labour Organization Library, and Pacific Islands Legal Information
Institute (Paclii). To obtain the most up-to-date set of texts for analysis, a single author extracted
the most recent versions of constitutional texts from the aforementioned databases. We extracted
and examined only the latest versions of constitutional text, including all amendments and

reforms to the constitutional texts as of December 2023.

The databases searched provide constitutional texts in English and we therefore collected
all documents in English. We consolidated segments of the text related to the right to health into
a collection in NVivo, version 12 (Lumivero, Denver, United States of America), where we
systematically reviewed the text for terms related to health and what kind of entitlements to
health care or public health were included in the constitutional text. Using NVivo, we coded
themes attributed to scope or enforceability of constitutional rights through an inductive and
iterative process, examining common framings and variations in provisions associated with

health care and public health.

We created coding themes related to scope based on contextualized, bottom-up iterative

reading and interpretation of the data. We then organized coding outcomes into a data matrix
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featuring: (i) WHO Member State; (ii) citation of the constitutional source; and (ii1) an excerpt of

the relevant constitutional text.

For WHO Member States lacking any explicit constitutional right to health, a second
level of analysis was initiated to explore whether there was a statutory right to health or a
judicially constructed constitutional right, including those based on incorporation of international
law directly into constitutional texts. We examined databases of domestic legislative bodies and
other government websites for statutory rights. As no reliable indexed official directory exists for
governments, except for small Island States in the Pacific (Paclii database), we manually
searched for statutory rights for each jurisdiction we studied. We also searched Google to
identify government websites where legitimate judicial opinions interpreting statutory rights and
academic literature necessary for understanding domestic jurisprudence; focusing on affirmative
entitlements to health care. Text in languages other than English were unofficial translated by the
authors or using Google Translate. We have provided access to our collection of detailed legal

sources in a public repository.'°

For Member States with no statutory right to health identified, we conducted a third level
of analysis. We searched the HeinOnline database and Google Scholar for English documents to
confirm evidence of jurisprudence constructing a right to health based on a combination of
domestic law and international human rights norms incorporated directly into the text. Only texts
from Argentina, Germany and Mauritania were in official languages other than English,
requiring support of Google Translate. In keeping with accepted methods of comparative legal
research, a single reported case of judicial enforcement was sufficient to establish the existence
of jurisprudence, which was determined by entering the following search terms: (i) right to

health;(ii) court; (iii) and the name of the jurisdiction.

For the final stage of analysis, we fed the data set generated by our three-level search into
a data matrix for each WHO Member State, including: (i) the legal basis for the right to health;
(1) the category of incorporation (constitutional, statutory, judicially constructed, or a
combination); (iii) the year of the last revision or amendment of the legal source (where
applicable); and (iv) an extract of the constitutional text containing the reference to the right to

health.

Results
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Our analysis reveals a multifaceted distribution of recognized rights to health among WHO
Member States. Initial analysis at the constitutional level uncovered explicit provisions related to
at least one aspect of the coding theme in 140 constitutions. Consequently, these 140 Member
States were identified as having a constitutional right to health (Box 1). Among Member States
lacking a constitutional provision, 32 Member States had a recognized health-care entitlement
through legislation, while five had obtained recognition through judicial means. We could not

find data related to the right to health either in constitutional law, legislation or judicial cases in

14 of the 194 Member States (Fig. 1).

Further examination identified three states that did not fit into the aforementioned
screening categories. Notably, in one case, a blend of judicial interpretation and legislative
measures culminated in the establishment of a political recognition of the existence of a right to
health. In contrast, in two other cases, governmental policies explicitly articulated rights

language, thereby implicitly adopting entitlements to health care.

By analysing different constitutions mentioning the right to health, we identified common
themes among them; that is, free health care, emergency health care, basic health-care services
and health protection. We selected two coding themes related to legal enforceability: (i) provided
by law and (ii) directive principles, which are compared with fundamental rights in many

constitutional texts.

Variations in provisions
When Member States ratify international treaties or independently move to enshrine entitlements
to the right to health, different rights formulations produce differing scopes of legal protection

and entitlement. These in turn influence how health systems are financed and organized.

Across Member States, key variations in constitutional provisions include an explicit
reference to free health care; rights set out as programmatic aspirations or directive principles; or
as justiciable fundamental rights. We also reviewed if basic, emergency or comprehensive care
was stipulated in the text and by what mechanisms financing is embedded in the text of the

Constitution. These variations are described in detail in Box 2.

Moreover, the framing of the right itself affects resource allocation and health
governance. For example, in Albania there is a right to health insurance whereas in Brazil, there

is a universal right to health care as a judicially enforceable entitlement. Thus, in Albania, type
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of insurance defines coverage and the scope of the right. By contrast, in Brazil, there is universal

access (regardless of immigration status) to the publicly funded health system Sistema Unico de

Saude.

Alternative pathways

Even if there is no constitutional provision regarding the right to health, the right may be
established by incorporating international human rights norms in legislation or through judicial
construction in the constitutional text, (for example, Argentina; Political Constitution of the
Republic of Argentina, Articles 14(bis), 41, and 75). Judicial construction of health-related rights
occurs through iterative interpretation of the constitutional text, a process informed to differing
degrees by international human rights law. Courts may derive a positive right to health based on
one or more other rights; that is, (i) life; (ii) self-determination; (iii) equality or non-
discrimination; and (iv) consumer protections. Courts can also interpret directive principles as
fundamental rights.'""!2 For example, in Costa Rica and India, apex courts have constructed a

right to health, including health care, as part of the right to life with dignity.

In theory, these judicial constructions have the same weight as an explicit constitutional
provision on the right to health. However, they can also be more narrowly circumscribed to
certain types of care. For instance, in Uganda, there is a judicially constructed right to maternal
health care but not other types of care.!*!* Even when some aspect of the right to health is set out
in the constitution or a statute, it is frequently translated into concrete entitlements through
judicial interpretation. In turn, judicial construction often calls for legislation or public policies to
make changes in a health system.!? Sometimes courts create affirmative entitlements to forms of
health care by limiting the authority of the legislature; that is, with respect to criminalizing

abortion. >

In short, consistent with other research on social rights, the degree to which a right to
health implies universal or differentiated entitlements and the degree to which it is effective at
influencing public policies and programmes depends upon constitutional parameters, judicial

construction and legislative action.!”

Discussion
Assessing the realization of health rights and related public spending by merely counting

Member States with constitutional health rights can yield misleading conclusions. For example,
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Argentina has no explicit constitutional right to health. However, a right to health with
substantial policy and spending implications has been judicially enforced through other
constitutional rights and the incorporation of international norms to which Argentina is a party.’
By contrast, other studies have found that the mere existence of an explicit right to health in
many constitutions does not necessarily lead to material advances in health-care financing; or to

access to health-care related goods, facilities and services.'®

Different articulations of rights carry different implications for universality and
comprehensiveness, as well as progressivity. For example, a right to health based on social
insurance through employer and employee contributions is inherently influenced by structural
factors such as the percentage of self-employed workers engaged in the informal economy.
Likewise, a universal right circumscribed to basic care has implications for health governance,
priority-setting and financing of the health system, as unfunded services may then out of

necessity be provided by costly private health-care providers.

Constitutions are frequently amended; and legislation and judicial interpretations of
health rights continually evolve based upon both normative and empirical shifts. That is, the
emergence of a new disease or the advent of a life-saving technology can change the
interpretation of the scope of the constitutional right, as can social norms around issues such as

abortion or gender-affirming care.®!*?!

In contrast, our three-stage analysis allows for deeper considerations of context than a
simple tally. For example, courts deploy interpretations of other constitutional norms, such as the
right to life, consumer protections and equality and non-discrimination to enforce regulations of
public and private actors regarding the scope and content of health entitlements in specific
contexts. Thus, judicial interpretation, even in the absence of an explicit right to health, is critical
for effective deployment of health entitlements by the general population as well as

disadvantaged and marginalized groups.'®

Our emphasis on the role of courts in rights realization complements findings from other
research, showing that judicial capacity to ensure compliance with entitlements to health care, including
when care is provided by private and not state entities.!!*? Enforcement of health-related rights depends
not just upon constitutional or statutory texts but also awareness of rights violations (i.e. legal

consciousness), the need for and availability of counsel, rules regarding standing, costs of filing a claim
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and state compliance with judicial orders.”>"?® We also note that entitlements to health care may be
enforced by courts in ways that either undermine systemic equity and systematic priority-setting or act

to enhance the fairness and deliberative quality of that priority-setting process.’

One area of future investigation is to determine how the framing of the right to health may
contribute to shifting social norms and the restructuring of health systems as social institutions. For
example, in countries such as Brazil that have adopted a constitutional right to universal and
comprehensive health care, issues in the health system are no longer merely technical questions about
quality of care, but have progressed to more serious issues of fundamental human rights and
dignity.?®* Comparative research designed for policy-makers that connects these epistemic and
structural effects on conceiving of health as a common good with specific public policies and health
outcomes across populations could be useful in mobilizing greater pooled public resources for

financing health, as opposed to reliance on private insurance markets.

This study has some limitations. First, we primarily used constitutional directories available in
the English language. Second, there is no centralized or officially indexed research database for all
legislation and judicial decisions concerning the right to health. Some sources may not be published by
governments or available online; and if so, may have not been filed in the legal research inventories we

consulted.

In conclusion, to effectively assess the right to health's influence on health-care financing and
social outcomes, policy and public health researchers can employ a more detailed analytical
framework. We found that our analytical method facilitates a more thorough understanding of the

breadth and consistency of legal protections in Member States.

Linking the findings of this study with the report of the WHO Council on the Economics of
Health for AlI*® suggests a broader research agenda that examines the interactions among the
enshrinement of health rights, prevailing social norms around health equity and solidarity; and the
institutionalized economic order in some countries such as intellectual property regimes and financial
regulation. Although consideration of the social determinants of health and socio-legal context is
necessary for full evaluations, these different framings will have substantial implications for WHO

Member States in terms of health system financing, governance and priority-setting processes.
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Box 1. WHO Member States with a constitutionalized right to health

Afghanistan, Albania, Algeria, Andorra, Angola, Armenia, Azerbaijan, Bahrain,
Bangladesh, Belarus, Belgium, Belize, Benin, Bhutan, Bolivia (Plurinational State of),
Bosnia and Herzegovina, Brazil, Bulgaria, Burkina Faso, Burundi, Cabo Verde,
Cambodia, Central African Republic, Chile, Colombia, Comoros, Congo, Coéte d'lvoire,
Croatia, Cuba, Czechia, Democratic People's Republic of Korea, Democratic Republic of
the Congo, Dominican Republic, Ecuador, Egypt, El Salvador, Equatorial Guinea, Eritrea,
Estonia, Eswatini, Ethiopia, Fiji, Finland, Gabon, Gambia, Georgia, Greece, Guatemala,
Guinea, Guinea-Bissau, Guyana, Haiti, Honduras, Hungary, Indonesia, Iran (Islamic
Republic of), Iraq, Italy, Japan, Kazakhstan, Kenya, Kuwait, Kyrgyzstan, Lao People’s
Democratic Republic, Latvia, Lesotho, Liberia, Libya, Lithuania, Luxembourg,
Madagascar, Malawi, Maldives, Mali, Marshall Islands, Mexico, Micronesia (Federated
States of), Mongolia, Montenegro, Morocco, Mozambique, Myanmar, Namibia, Nepal,
Netherlands (Kingdom of the), Nicaragua, Niger, Nigeria, Niue, North Macedonia, Oman,
Pakistan, Palau, Panama, Papua New Guinea, Paraguay, Peru, Philippines, Poland,
Portugal, Qatar, Republic of Korea, Republic of Moldova, Romania, Russian Federation,
Rwanda, Sao Tome and Principe, Saudi Arabia, Senegal, Serbia, Seychelles, Sierra
Leone, Slovakia, Slovenia, Somalia, South Africa, South Sudan, Spain, Sri Lanka, Sudan,
Suriname, Switzerland, Syrian Arab Republic, Tajikistan, Thailand, Timor-Leste, Togo,
Tunisia, Turkiye, Turkmenistan, Uganda, Ukraine, United Republic of Tanzania, Uruguay,
Uzbekistan, Venezuela (Bolivarian Republic of), Viet Nam, Yemen and Zimbabwe.

WHO: World Health Organization.
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Box 2. Key variations in constitutional provisions regarding the right to health
Explicit reference to basic services

A constitutional right to health may be expressed as a right to basic or essential health care
services. (for example, Armenia; Constitution of the Republic of Armenia, Art. 85) or emergency
health services. Essential health services are not defined in constitutional texts and may differ
from provisions in soft law instruments under international law. Constitutional provisions for
emergency health services do not guarantee that after receiving care, patients will not be
charged. Explicit reference to free health care:

Rights set out as programmatic aspirations or directive principles

A right to health may be established under a set of social objectives or directive principles to be
interpreted as collective aspirations rather than fundamental®® rights with full individual
enforcement and protections (for example, Belarus; Constitution of the Republic of Belarus of
1994, Art. 45; and Bhutan; Constitution of Bhutan, Art. 21). These do not bind the state to making
claims enforceable nor to progressive realization of rights.

Explicit reference to other laws or regulations to enact the right to health

In 62 constitutions, implementation of state obligations or policies is contingent upon subsequent
legislation or regulation. This pattern means that in certain cases the constitutional text does not
take effect if there is no further legislative action or regulation.

Explicit reference to free health care

We found explicit provision of free health care in 44 constitutional texts; out-of-pocket payments
are permissible even when there is an explicit right to health care. Some provisions stipulate free
health care only for basic services or for people in extreme economic need (for example,
Tajikistan; Constitution of the Republic of Tajikistan, Art. 38).

Explicit obligation to protect the health of people

In certain instances, constitutional provisions are articulated in a manner that suggests the
obligation of protection, which can be construed as aiming to prevent harm from various sources,
such as those seen in sanitary laws or labour health standards. We identified this language in 33
constitutions.

Explicit reference to public health

This category comprises constitutions that incorporate coding related to state policies and
responsibilities concerning population health, which go beyond mere treatments or medical care.
They encompass initiatives such as disease prevention, epidemiological surveillance and
measures for health promotion or risk reduction. We identified this framing in 71 constitutions.

Resource allocation and financing

The sources of financing or the rules of health-care expenditure are rarely explicitly set out in a
constitution. Exceptions to this rule include Member States such as Brazil (Constitution of the
Federative Republic of Brazil, Art. 196) and Colombia (Political Constitution of Colombia, Art. 49),
both of which detail regulation of health-care financing. Ecuador (Constitution of the Republic of
Ecuador, Transitional Provisions, 18); and Egypt (Constitution of the Arab Republic of Egypt, Art.
18) earmarked 4% and 3% of their GDP towards health care, respectively.

GDP: gross domestic product.
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Fig. 1. Flowchart of identifying WHO Member States with constitutionalized right to
health

No. (%) of WHO Member States with 194
constitutional texts in databases (100)

|
Yes
140)

Explicit constitutional rights (no.) No (54)

Statutory access to health care (no.) No (22) Yes (32)

Judicial construction of right
(including with incorporation of
international human rights norms)
(no.)

No (17) Yes (5)

Combined judicial interpretation

with legislated access to health care No (14) Yes (3)
or explicit policy commitment (no.)

WHO: World Health Organization.

Note: Of the three Member States we identified having combined judicial interpretation with legislated access
to health care or explicit policy commitment, two states had explicit policy commitment and one state had
combined legislated judicial recognition.
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